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Commission

Ms. Donna R. Searcy
Secretary
Federal Communications
1919 M street, N.W.
Washington, D.C. 20554

Re: MM Docket
Broadcast Issues

Dear Ms. Searcy:

Newhouse Broadcasting Corporation ("Newhouse"), by the
undersigned counsel, hereby supplements its petition for
reconsideration in the above-referenced rulemaking docket.

One of the arguments made by New~ouse in its reconsideration
petition related to the superstation exception to the
retransmission consent requirement contained in new section
325(b) of the Communications Act. In its Report and Order the
Commission concluded that the language of the statute compelled
it to hold that a cable system must actually be receiving a
superstation via satellite before it can avail itself of the
exception to-the retransmission consent requirement. Newhouse
argued that the Commission is elevating form over substance when
it does not permit invoking of the exception by cable systems
which receive satellite superstations via reception methods other
than satellite.
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Newhouse would like to point out that the Commission has
very recently addressed essentially this same issue in the
context of its rate regulation proceeding, applying an approach
that fundamentally supports Newhouse's position. On May 13,

- 1993, the Commission released a Public Notice consisting of a
series of questions and answers related to its cable television
rate regulation rulemaking (MM Docket No. 92-266). The
Commission's answers to two questions are pertinent here:
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16. auestion: What is the definition of "satellite
channels" as that term is used for benchmark table
calculations?

Answer: A satellite channel is any cable program
service-or "superstation" delivered on a communications
satellite that is not a premium service (pay-channel or
pay-per-view channel). If a cable system picks UP a
satellite channel via a microwave or fiber optic feed.
the channel remains a satellite channel if it is
available by satellite unless it could be picked up
directly over-the-air in the cable community.

17. Question: What is a "superstation" that need not be
carried on the basic tier?

Answer: Any non-local broadcast signal secondarily
transmitted by satellite need not be carried on the
basic tier, inclUding "superstations" that meet this
description. In applying this rule, the COmmission
will look to the manner in which the signal is
transmitted. and not how it is received. Thus. a
signal initially transmitted by satellite. but received
via microwave. need not be carried on the basic tier.
(Emphasis added.)

If a satellite superstation can be counted as a satellite
channel for benchmark purposes and be eligible for the
superstation exemption to basic tier carriage, even though
received by means other than satellite, it seems obvious that the
same common sense approach should be used in applying the
superstation retransmission consent exception. As the Commission
aptly noted above, the proper consideration is how a "signal is
transmitted, and not how it is received." Therefore, Newhouse
again urges the Commission to favorably consider its
reconsideration petition.

Please contact the undersigned if there are any questions.

Respectfully SUbmitted,

J~~~. )
Stuart F. Feldstein (~~~
Counsel for Newhouse () (
Broadcasting Corporation

cc: Roy Stewart


